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The American Petroleum Institute (API) hereby submits

this limited Petition for Reconsideration of one aspect of

the Second Report and Order,ll requesting the Federal

Communications Commission (Commission) to detariff

international services when these services are bundled with

domestic services in negotiated, customer-specific service

arrangements (hereinafter referred to as "bundled

international offerings"). Consistent with the Order,

detariffing bundled international offerings will "further

11 In the Matter of Policy and Rules Concerning the
Interstate, Interexchange Marketplace; Implementation of
Section 254 (g) of the Communications Act of 1934, as
amended, CC Docket No. 96-61, Second Report and Order, FCC
96-424 (released October 31, 1996) (hereinafter "the Order") .
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the pro-competitive, deregulatory objectives of the 1996 Act

by fostering increased competition in the market for

interstate, domestic, interexchange telecommunications

services . ,,~/

The Commission is respectfully requested to reconsider

its conclusion that nondominant IXCs must continue to file

tariffs for bundled international offerings. Specifically,

the Commission is urged to reconsider its conclusion that

there is insufficient record evidence to exercise regulatory

forbearance with respect to bundled international

offerings. 1/ The matter was raised expressly in the

Notice,~/ and, as discussed below, addressed in Comments

filed in response to the pleading. International services

are part and parcel of many negotiated service arrangements,

and there is no rational basis not to detariff these

international offerings.

l../ Order at para. 4. The "1996 Act" refers to the
Telecommunications Act of 1996, Pub.L.No. 104-104, 110 St.
56.

1/ The conclusions which are subject to this Petition for
Reconsideration are addressed in Section II(E) of the Order,
paragraphs 94 - 99. While the pro-competitive, deregulatory
policy of the 1996 Act may also support the detariffing of
the international portions of commercial mobile radio
service (CMRS) services, API's Petition for Reconsideration
does not encompass the Commission's decision on the CMRS
issue, which is addressed in paragraph 100 of the Order.

i/ Policy and Rules Concerning the Interstate,
Interexchange Marketplace; Implementation of Section 254 (g)
of the Communications Act of 1934, as amended, CC Docket No.
96-61, Notice of Proposed Rulemaking, 11 FCC Rcd 7141 (1996)
(hereinafter Notice) at para. 33.
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I. THIS PROCEEDING IS THE APPROPRIATE FORUM IN WHICH TO
DETARIFF THE INTERNATIONAL PORTION OF BUNDLED OFFERINGS

The globalization of the Nation's economy is reflected

in the demand for international telecommunications. Based

on the tariffs on file with the Commission, there are few

multiyear AT&T Contract Tariffs or Tariff 12s, Sprint Custom

Network Service Arrangements and Mcr Special Customer

Arrangements, in excess of $2-$3 million that do not include

international services; the possible exception might be

those for firms with predominantly domestic inbound calling.

Moreover, the Commission's finding of AT&T as nondominant

with respect to international switched services, which

occurred after issuance of the Notice but prior to closure

of the Comment period,~/ provides the essential policy

support for detariffing bundled international offerings.

Bundled international offerings have been part of

negotiated service agreements for the duration of the

current decade. A separate proceeding will not adduce

additional record evidence that will further enhance the

record or better inform the Commission with respect to the

merits for including bundled international offerings.

~/ Motion of AT&T Corp. To be Declared Non-Dominant for
International Service, Order, FCC 96-209 (reI. May 14,
1996) .



-4-

At another level, API is perplexed with the

Commission's deferring detariffing of international bundled

offerings premised on the need for further inquiry into the

competitiveness of international services. International

service may not be as "competitive" as domestic services

because the latter are being provided at rates much closer

to "cost" than the former. It is undeniable that

international accounting rates are inflated and therefore

promote "inflated" retail rates. But it does not follow,

that the market for international bundled offerings is not

fully competitive. Many users would argue a similar point

with regard to interstate access. The rates for these

services are well above competitive cost levels. Yet, these

"above cost" access rates do not implicate the

competitiveness of the domestic interexchange services.

Thus, the basis for deferral is not apparent.

II. THE STATUTORY CRITERIA ARE SATISFIED

In its Order, the Commission concluded that, under

Section 10 of the 1996 Act, it was required to forbear from

applying Section 203 tariff filing requirements to

interstate, domestic, interexchange services offered by

nondominant IXCs, since three statutory criteria were
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satisfied.~1 Section 10 provides, in pertinent part, that

the Commission

shall forbear from applying any regulation or any
provision of this Act to a telecommunications
carrier or telecommunications service . . . if the
Commission determines that -

(1) enforcement of such regulation or provision is
not necessary to ensure that the charges,
practices, classifications or regulations by, for,
or in connection with that telecommunications
carrier or telecommunications service are just and
reasonable, and are not unjustly or unreasonably
discriminatory;

(2) enforcement of such regulation or provision is
not necessary for the protection of consumers; and

(3) forbearance from applying such provision or
regulation is consistent with the public
interest .21

The policy considerations that support the Commission's

conclusions with respect to the three statutory criteria of

Section 10 apply with equal force to bundled international

offerings.

A. Tariffing International Services in Bundled
Offerings Is Not Necessary To Ensure Just And
Reasonable Rates And Practices.

As the Commission has repeatedly recognized, it is the

market, not tariffs, which constrains prices and practices

for nondominant IXCs: "market forces effectively discipline

Order at paras. 28, 43, 66, and 77.

2/ In making the public interest determination, the 1996
Act requires the Commission to consider whether forbearance
will promote competitive market conditions, including the
extent to which forbearance will enhance competition among
providers of telecommunications services.
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nondominant carriers even in the absence of a dominant

carrier. ",a/ These market forces operate equally when large

end-user customers include international offerings as a

component of their customer-specific telecommunications

arrangements.

Nothing in the record supports a finding that

nondominant IXCs can successfully impose upon end-users

rates or terms and conditions with respect to bundled

international services that violate Section 201 or 202 of

the Communications Act. While there may be a floor on the

rates for international service, this floor is attributable

to inflated accounting ratesj any attempt by an

interexchange carrier to charge such customers unjust or

unreasonable rates, or to impose discriminatory or unjust or

unreasonable terms and conditions, with regard to bundled

international services, will be immediately apparent in the

carrier's response to an RFP. Any IXC attempting to impose

"above market" rates for international services will likely

not receive the award. 1 / The record does not support either

the inference or conclusion that nondominant carriers or the

Order at para. 24.

2/ The Commission reached a similar conclusion with
respect to the interstate, domestic, interexchange market,
finding that consumers find the services provided by
interexchange carriers to be close substitutes, and that
consumers are likely to switch carriers in order to obtain
lower prices or more favorable terms and conditions. Order
at para. 21. These consumer predilections are not confined
to those calls that terminate within the United States'
borders.



-7-

principal interexchange services carriers pursuing the

business of large telecommunications end-users enjoy more

market power with respect to the international services than

they do with respect to the interstate, domestic,

interexchange portion of that offering.

In this competitive environment, tariffs are not

necessary to ensure that large end-users obtain information

regarding the carrier's rates, terms, and practices. The

record is devoid of either evidence or policy supporting a

need to retain tariffs for these sophisticated customers.

Again, these considerations are not limited to domestic

offerings, but extend to bundled international offerings as

well.

B. Tariffing The International Portion Of Bundled
Offerings Is Not Necessary To Protect Consumers.

The record is replete with support for the Commission's

conclusions that relieving nondominant IXCs of the

obligation to comply with an obsolete regulatory constraint

- tariffing - will promote competition and, ultimately,

offer consumers greater protections than they enjoy today.

API's review of the record did not reveal substantial

differentiation in Comments on the competitiveness of

detariffed, domestic-only customer-specific arrangements and

such arrangements which include international services.

Moreover, whether detariffed or not, end users will not look
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to carriers for comprehensive service arrangements unless

the carriers possess the network capabilities, resources and

reliability of the principal interexchange carriers.

Detariffing is a neutral factor with respect to intercarrier

competitiveness.

Under the Order, end-users that negotiate customer-

specific arrangements encompassing both domestic and

international telecommunications services must contend with

an artificial partition between tariffed and detariffed

contract provisions. This "Chinese Wall" ensures only that

users remain tied to the tired tariff regime which the

Commission has found inimical to the public interest.

C. Detariffing The International Portion Of Bundled
Offerings Is Consistent With The Public Interest.

In concluding that the mandatory detariffing of

virtually all interstate, domestic, interexchange services

offered by nondominant IXCs is in the public interest, the

Commission explained that "a regime without nondominant

interexchange carrier tariffs for interstate, domestic,

interexchange services is the most pro-competitive,

deregulatory system. ,,1Q/ As the bases for its finding, the

Commission correctly observed that mandatory detariffing

will:

1Q/ Order at para. 52.
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• enhance competition among providers of detariffed

services;

• promote competitive market conditions; and

• achieve other objectives that are in the public

interest, including eliminating the possible

invocation of the filed rate doctrine by

nondominant IXCs, and establishing market

conditions that more closely resemble an

unregulated environment.

Each of these bases is equally applicable to the detariffing

of bundled international offerings - particularly the

specific public interest objectives concerning possible

invocation of the filed rate doctrine and the establishment

of market conditions that more closely resemble an

unregulated environment.

In the Order, the Commission notes that "requiring

tariffs . impedes competition by preventing customers

from seeking out or obtaining price and service arrangements

tailored to their needs. lIill The Commission I s decision to

retain a tariffing requirement for bundled international

offerings is inconsistent with its recognition that a

detariffed environment is likely to spur carrier

responsiveness and result in improved opportunities for

consumers to obtain arrangements tailored to their needs.

ill Order at para. 54.
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That decision, moreover, is at odds with the

Commission's discussion regarding the benefits associated

with eliminating carriers' possible invocation of the filed

rate doctrine. ill The record affirms that end-users that

negotiate customer-specific arrangements to satisfy their

telecommunications needs are clearly among those consumers

that have an interest in preserving reasonable commercial

expectations. lll

WHEREFORE, THE PREMISES CONSIDERED, The American

Petroleum Institute respectfully requests that the

Commission detariff the international portions of bundled

domestic and international service service offerings

provided by nondominant interexchange carriers.

Respectfully submitted,
AMERICAN PETROLEUM INSTITUTE

Wayne v.__,~~

C. Douglas
Susan Hafeli
KELLER AND HECKMAN LLP
1001 G Street, N.W.
Washington, D.C. 20001

Dated: December 23, 1996

Order at para. 55.

III ~, for example, API's Initial Comments (Apr. 25,
1996) at 6 - 11.
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